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United States Court of Appeals for the 
District of Columbia 

i 

i 

- 

a. District Court of the United States for th^ 

District of Columbia. 

At Law No. 88126 

| 

Celeste E. Schuerger, Plaintiff , 

vs. 

i 

Bryan S. Flather, Defendant . 

United States of America, 

District of Columbia , ss: 

i 

BE IT REMEMBERED, That in the District Court of 
the United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had in the above-entitled 
cause, to wit:— 

1 Declaration 

j 

Filed October 15 1936 

In the District Court of the United States for the 

District of Columbia 

i 

Holding a Circuit Court 
At Law, No. 88126 

i 

Celeste E. Schuerger, Plaintiff, 

vs. 

| 

Bryan S. Flather, Defendant . 

The plaintiff, Celeste E. Schuerger, formerly Cbleste E. 
Flather, sues the defendant, Bryan S. Flather, for that 
whereas, heretofore, on to wit, the 26th day of February, 
1930, by a certain indenture then and there made between 
the said defendant of the one part and the said plaintiff of 
the other part, sealed with the said seals of the said parties, 


i 
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BRYAN S. FLATHER VS. CELESTE E. SCHUERGER. 


the plaintiff now brings into Court, wherein the said defend¬ 
ant did covenant, promise, and agree to and with the plain¬ 
tiff that he, the said defendant, should and would pay unto 
the plaintiff for the support of said infant child, the sum of 
Forty ($40.00) Dollars per month in semi-monthly instal¬ 
ments of $20.00 each, the first of said instalments to become 
due and payable on the 1st day of the next succeeding month 
after the date aforesaid, and a like sum on the first and 
fifteenth day of each and every month thereafter until the 
said infant daughter of the parties hereto shall have 
reached the age of twenty-one years, or until said infant 
daughter shall have become self-supporting; and for that 
the said infant daughter did become self-supporting on to 
wit, the 20th day of January, 1936, which was prior to her 
reaching the age of twenty-one, and the said defendant did 
pay unto the plaintiff in compliance with the terms of 
2 said indenture the sum of Four Hundred ($400.00) 
Dollars, leaving a balance now due and owing by the 
defendant unto the plaintiff of Two Thousand Three Hun¬ 
dred Eighty ($2,380.00) Dollars, and that the said defend¬ 
ant has failed and refused to pay unto the said plaintiff the 
aforesaid Two Thousand Three Hundred Eighty ($2,- 
380.00) Dollars, or any part thereof, although often re¬ 
quested so to do. 

Wherefore, the plaintiff sues the defendant and claims of 
him the sum of Two Thousand Three Hundred Eighty ($2,- 
380.00) Dollars, plus interest from November 1, 1931, be¬ 
sides costs. 

JAMES B FLYNN 
S. J. L’HOMMEDIEU 
, Attorneys for Plaintiff. 


Affidavit of Merit 

#•*•##*#** 

District of Columbia, to wit : 

Celeste E. Schuerger, being first duly sworn on oath, de¬ 
poses and says that she is the party named as plaintiff in 
the above entitled suit in which Bryan S. Flather is named 
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as defendant, and that said defendant is justly; indebted 
unto her in the sum of Two Thousand Three Hundred 
Eighty ($2,380.00) Dollars, with interest, for that bn, to wit, 
the 26th day of February, 1930, the plaintiff and defendant 
then being husband and wife, living separate apd apart 
from one another, and the infant child of the parties living 
with the plaintiff; that the defendant being then mindful of 
his duty in the premises, did, on the day and year last 
aforesaid, sign and seal a written instrument whereby he 
covenanted, promised, and agreed to pay to the plaintiff for 
the support of said infant daughter, the sum bf Forty 
($40.00) Dollars per month, in semi-monthly instalments of 
$20.00 each, beginning on the first day of March, 1930, and 
a like sum each and every month thereafter!until the 
3 said infant daughter shall have reached the age of 
twenty one years or become self-supporting,! and that 
the said infant daughter thereafter, before she reached the 
age of twenty one years, did on to wit, the 20th day of Jan¬ 
uary, 1936, become self supporting; that the defendant paid 
on account of the aforesaid written agreement the sum of 
$400.00, leaving a balance now due and owing by the defend¬ 
ant unto the plaintiff of Two Thousand Three Hundred 
Eighty ($2,380.00) Dollars, exclusive of all set off si and just 
grounds of defense, and that the defendant has failed and 
refused to pay the same or any part thereof, although often 
requested by the plaintiff so to do. 

MRS. CELESTE E. SCHUERGER 

Subscribed and sworn to before me this 14th day of 
October, 1936. 

ELLEN G. MCCARTHY j 
(Seal) Notary Public, D. C . | 

JAMES B FLYNN j 

S J L’HOMMEDIEU 
Attys for plaintiff 
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Pleas 

Filed November 19 1936 

• •*•#####* 

1. Comes now the defendant and for a plea to the declara¬ 
tion herein says that he denies that there was an indenture 
made between the defendant and the plaintiff, signed and 
sealed by said parties, on or about the 26th day of February, 
1930, as alleged in the declaration, and avers the fact in that 
regard to be that the offer of this defendant to execute with 
the plaintiff such an agreement was not accepted by the 
plaintiff. 

2. And for the further plea to the declaration herein, this 

defendant says that the plaintiffs cause of action 
4 arises, if at all, upon a simple agreement, and that 
plaintiff’s cause of action thereon accrued, if at all, 
except as to installments due November, 1933, and there¬ 
after, more than three years prior to the bringing of this 
suit, and the defendant pleads the statute of limitations in 
respect of such of the plaintiff’s cause of action as arose 
more than three years prior to the beginning of the suit. 

3. And for a further plea to the declaration herein, this 
defendant says that beginning with the month of February, 
1930, and until and including November 1, 1931, he paid to 
the plaintiff Forty Dollars ($40.) per month, in semi¬ 
monthly installments of Twenty Dollars ($20.) each, for the 
support of the infant daughter of the plaintiff and the de¬ 
fendant, referred to in the declaration. Wherefore this 
defendant says that he is, in any event, entitled to credit for 
Four Hundred Twenty Dollars ($420.) in addition to the 
Four Hundred Dollars ($400.) for which he is given credit 
in the said declaration, calculated as follows: The defend¬ 
ant’s payment of Forty Dollars ($40.) during the month of 
February, 1930, being prior to the alleged agreement de¬ 
clared on is not here claimed; plaintiff has given defendant 
credit for the payments made during the ten months of 
March to December, inclusive, of 1930; plaintiff has failed 
to give defendant credit for the payments made during the 
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ten and a half months from January, 1931, through Novem¬ 
ber 1, 1931. | 

PEELLE, LESH, DRAIN & BERNARD, 
By PAUL E. LESH, j 
Attorneys for Defendant 

i 


5 Affidavit of Defense . 

* * * * * # # #|# # 
District of Columbia, ss : 

Bryan S. Flather, being first duly sworn, deposes and 
says that he is the defendant in the above entitled suit and 
denies the right of the plaintiff to recover as claimed in the 
declaration herein, upon the following grounds: j 

That in the month of January, 1930, defendanj; had been 
informed that plaintiff was willing to agree to accept the 
sum of Forty Dollars ($40.) per month, in semi-njionthly in¬ 
stallments of Twenty Dollars ($20.) each, in lieu of other 
provision which he, the defendant, had theretofore been 
making for the support of the then infant daughter of plain¬ 
tiff and defendant; for the purpose of making an agreement 
to this effect, defendant had prepared by his then attorney a 
typewritten form of simple, unsealed, mutual agreement, 
and defendant executed the same, in duplicate, by signing 
his name to duplicate original copies thereof, in the month 
of January, 1930; said form of agreement contemplated 
execution by the plaintiff and said duplicate cdpies were 
sent her for execution; defendant was then informed that 
plaintiff was not willing to execute said agreement in the 
form in which it was drawn; defendant, however, j beginning 
with the month of February, 1930, made payments to the 
plaintiff, semi-monthly, at the rate of Forty Dollars ($40.) 
per month, as had been contemplated to be fixed by such an 
agreement; shortly thereafter, in said month of January or 
February, 1930, defendant caused another form of agree¬ 
ment to be prepared by his then attorney, which form also 
contemplated execution by both the plaintiff and the defend¬ 
ant, and executed the same, in duplicate, and caused it to be 
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transmitted to the plaintiff for her execution; when exe¬ 
cuted by her, one of said duplicates was to be mailed 
6 to this defendant, but never has been; defendant con¬ 
tinued for the period during which he was financially 
able, that is, until November 1, 1931, to make payments at 
the rate which he understood as aforesaid plaintiff was will¬ 
ing to accept, Forty Dollars ($40.) per month, and then 
ceased making said payments because he lost his job and his 
earning capacity was curtailed to the point where he could 
not continue the same; plaintiff was, the defendant was 
informed, and has continued in better financial circum¬ 
stances than this defendant and thereafter provided for 
the support of their said daughter; the defendant, however, 
had not until shortly before the institution of this suit, that 
is to say, in the summer of 1936, been informed that either 
of said proposed agreements had been executed by the 
plaintiff; in September, 1935, at a time when demands were 
being made upon the defendant by the plaintiff for a re¬ 
sumption of payments at the rate he had theretofore paid, 
the plaintiff sent to the defendant by mail, without explana¬ 
tion but apparently as evidencing the agreement upon which 
she was making claim, a photo static copy of the form of 
agreement first above mentioned, signed by this defendant 
and bearing date the blank day of January, 1930, but not in 
any way executed by the plaintiff. 

BRYAN S. FLATHER 
sworn to before me this 19th day of No- 

JOS P. CULLEN 
Notary Public in and for the 
District of Columbia. 

Motion for Judgment Under the 73rd Rule 
Filed November 25 1936 

• •#•****•• 

Comes now the plaintiff, by her attorneys, and moves the 
Court to enter judgment herein in her favor against 


Subscribed and 
vember, 1936. 

(Seal) 
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7 the said defendant for the amount claimed in the Affi¬ 
davit of Merit filed herein on the following grounds: 

1. That the Affidavit of Defense filed herein fails to state 
in precise and distinct terms a defense which, if tfue, would 
be sufficient to defeat plaintiff’s claim. 

2. And for such other and further reasons as Ure appar- 
ent on the face of the record. 

JAMES B FLYNN ! 

S J L’HOMMEDIEU 
Attorneys for Plaintiff. 


District Court of the United States for the 
District of Columbia 

Wednesday, December 16, 1936. 

Session resumed pursuant to adjournment, Hcj>n. Joseph 
W. Cox, Justice, presiding. 

• * * * # * # # * * 

I 

Upon the coming on for hearing of the motion filed herein, 
for judgment under the 73rd rule, said motion ip this day 
argued and submitted to the Court, with leave to the defend¬ 
ant to file an amended affidavit of defense hereii^ on or be¬ 
fore December 23, 1936, and said motion is considered as 
filed to the amended affidavit of defense. 


Amended Affidavit of Defense. 

Filed December 24 1936 j 

« • # • # * # # • * 

District of Columbia, ss : 

Bryan S. Flather, being first duly sworn, deposes and 
says that he is the defendant in the above entitled suit and 
denies the right of the plaintiff to recover ^s claimed 
8 in the declaration herein, upon the following grounds: 

That in the month of January, 1930, defendant had 
been informed that plaintiff was willing to agree to accept 
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the sum of Forty Dollars ($40.) per month, in semi-monthly 
installments of Twenty Dollars ($20.) each, in lieu of other 
provision which he, the defendant, had theretofore been 
making for the support of the then infant daughter of plain¬ 
tiff and defendant; for the purpose of making an agreement 
to this effect, defendant had prepared by his then attorney 
a typewritten form of simple, unsealed, mutual agreement, 
and defendant executed the same, in duplicate, by signing 
his name to duplicate original copies thereof, in the month 
of January, 1930; said form of agreement contemplated 
execution by the plaintiff and said duplicate copies were 
sent her for execution; defendant was then informed that 
plaintiff was not willing to execute said agreement in the 
form in which it was drawn; defendant, however, beginning 
with the month of February, 1930, made payments to the 
plaintiff, semi-monthly, at the rate of Forty Dollars ($40.) 
per month, as had been contemplated to be fixed by such an 
agreement; shortly thereafter, in said month of January or 
February, 1930, defendant caused another form of agree¬ 
ment to be prepared by his then attorney, which form also 
contemplated execution by both the plaintiff and the defen¬ 
dant, and executed the same, in duplicate, and caused said 
duplicates to be transmitted to the plaintiff for her execu¬ 
tion ; when executed by her, one of said duplicates was to be 
mailed by plaintiff to this defendant, but never has been; 
defendant has executed no agreement for the payment of 
money to plaintiff for the support of defendant’s infant 
daughter other than the two agreements above described; 
defendant is now informed and believes that it is the second 
of said agreements upon which plaintiff founds this suit, and 
that plaintiff’s counsel have in their possession as the 
9 agreement sued on one of the duplicate copies signed 
by this defendant, as aforesaid, and now signed also 
by the plaintiff and purporting to have been subscribed and 
sworn to before a notary public in Baltimore on February 
26, 1930, and a notary public in Washington on March 1, 
1930; when defendant last saw said paper it was signed by 
him only and one only of said notaries public; defendant 
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continued for the period during which he was financially 
able, that is, until November 1, 1931, to make payments at 
the rate which he understood as aforesaid plaintiff was 
willing to accept, Forty Dollars ($40.) per month, and then 
ceased making said payments because he lost his job and his 
earning capacity was curtailed to the point where he could 
not continue the same; plaintiff was in November, 1931, the 
defendant was informed, and has since continued in better 
financial circumstances than this defendant; the defendant, 
however, had not until shortly before the institution of this 
suit, that is to say, in the summer of 1936, been informed 
that either of said proposed agreements had been executed 
by the plaintiff; in September, 1935, at a time when demands 
were being made upon the defendant by the plaintiff for a 
resumption of payments at the rate he had theretofore paid, 
the plaintiff sent to the defendant by mail, without explana¬ 
tion but apparently as evidencing the agreement Upon which 
she was making claim, a photostatic copy of the form of 
agreement first above mentioned, signed by this! defendant 
and bearing date the blank day of January, 1930,; but not in 
any way executed by the plaintiff. 

BRYAN S. FLATHER. 

I 

Subscribed and sworn to before me this 23rd day of 
December, 1936. 

JOHN 0. ALLEN 

(Seal) Notary public in and for the 

District of Columbia. 

j 

— 

10 District Court of the United States for the 

District of Columbia 

I 

Wednesday, Januajry 6,1937. 

Session resumed pursuant to adjournment, Hpn. Joseph 
W. Cox, Justice, presiding. 

* « # * # * * * * * 

Upon consideration of the motion filed herein,! for judg¬ 
ment under the 73rd rule, it is ordered that said motion be, 
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and the same is hereby granted, and judgment is accord¬ 
ingly ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Two Thousand Three Hundred 
Eighty Dollars ($2,380.00) with interest thereon from No¬ 
vember 1,1931, together with costs of suit to be taxed by the 
clerk and have execution thereof. 


Thursday, January 28, 1937. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

• #*•###*«* 

Comes now the defendant by his attorneys of record and 
notes an appeal, by citation, to the United States Court of 
Appeals for the District of Columbia from the judgment 
entered herein January 6,1937; whereupon, an undertaking 
to act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 


Memorandum 

January 30—1937. 

$50 cash deposit in lieu of Bond on Appeal. 


11 Assignment of Errors. 

Filed February 15 1937 

• •#*####«# 

Defendant assigns as errors on his appeal the following: 

1. The Court erred in entering judgment for the plaintiff 
under the 73rd rule. 

2. The Court erred in holding that the defendant’s first 
plea and amended affidavit of defense did not deny the right 
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i 

of the plaintiff as to the whole of her claim! and state 
grounds of defense which, if true, would be sufficient to de¬ 
feat the plaintiff’s claim in whole. 

3. The Court erred in holding that the defendant’s third 
plea and amended affidavit of defense did not dehy the right 
of the plaintiff as to part of her claim and did dot specify 
the grounds of his defense which, if true, would be sufficient 
to defeat the plaintiff’s claim as to part thereof, that is, 
$420 thereof, for which amount defendant claimed credit by 
payment in addition to the $400 credit admitted in the decla- 
tion and affidavit of merit. 

i 

4. The Court erred in holding that the defendant’s sec¬ 
ond plea and amended affidavit of defense did not deny the 
right of the plaintiff as to part of her claim and did not 
specify the grounds of his defense which, if true, would be 
sufficient to defeat the plaintiff’s claim as to the part thereof 
which accrued more than three years prior to the bringing 
of the suit. 

PEELLE, LESH, DRAIN & BARNARD, 
By PAUL E. LESH, 

Attorneys for Defendant . 


12 Designation of Record | 

Filed February 15 1937 

i 

• * * # * * # * • * 

The Clerk of the Court will please include ip the record 
on appeal the following papers: 

1. Declaration and affidavit of merit. 

2. Pleas and affidavit of defense. 

3. Motion for judgment under 73d rule. 

4. Minute entry of December 16, 1936. 

5. Amended affidavit of defense. 

6. Minute entry of January 6, 1937. 

7. Memorandum of notation of appeal and deposit in lieu 
of bond on appeal. 
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8. Assignment of errors. 

9. This designation. 

PEELLE, LESH, DRAIN & BARNARD, 
By PAUL E. LESH, 

Attorneys for Defendant . 

Service of defendant’s designation of record on appeal 
and assignment of errors, and copies, acknowledged this 
15th day of February, 1937. 

JAMES B FLYNN 
S J L’HOMMEDIEU 
Attorneys for Plaintiff . 


13 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss : 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 12, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 88126 at Law, wherein 
Celeste E. Schuerger is Plaintiff and Bryan S. Flather is 
Defendant, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 24th day of February, 1937. 

C E STEWART, 

(Seal) Clerk . 

Endorsed on Cover: No. 6949. Bryan S. Flather, Appel¬ 
lant, vs. Celeste E. Schuerger, United States Court of Ap¬ 
peals for the District of Columbia Filed Apr 8-1937 Mon¬ 
cure Burke, Clerk 
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plaintiff and defendant, whereby defendant’s obliga¬ 
tion to pay plaintiff for the support of their infant 
daughter until she became self-supporting was fixed at 
$40 per month (R. 1). 

According to defendant’s affidavit of defense (R. 7), 
which is to be taken as true for the purpose of the dis¬ 
position of plaintiff’s motion for judgment, the facts 
were these: In January, 1930, defendant had been 
willing to pay and had been informed plaintiff was will¬ 
ing to accept $40 per month, in semi-monthly install¬ 
ments of $20 each, in lieu of other provision by him for 
the support of their daughter. Beginning with the 
month of February, 1930, and continuing through the 
first of November, 1931, until defendant lost his job, he 
paid plaintiff $20 each half month on this account. 
Meantime, in January, 1930, he executed in duplicate a 
simple unsealed mutual agreement, and sent it in dupli¬ 
cate to plaintiff for execution by her, but was informed 
that she was unwilling to execute it in the form in 
which it was drawn. Shortly thereafter, in January 
or February, 1930, he executed in duplicate another 
form of mutual agreement differing from the one first 
submitted in that it was to be sealed by both parties, 
and in what, if any, other respects does not appear by 
the record. If and when executed bv plain tiff^-one of 
said duplicatesTwas to be returned to the defendant. 
Pla intiff did not re turn_arL_ executed copy to defe ndant 
nor infor m him that she had accepted it or e xecuted it. 
In September, 1935, plaintiff made demand upon the 
defendant for the resumption of payments, basing her 
demands upon the simple unsealed agreement, signed 
by defendant only, first above mentioned. She brought 
suit on the second instrument, the indenture, which was 
executed by defendant alone when defendant last saw 
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it, one of the duplicates of which is now in the posses¬ 
sion of plaintiff’s counsel purporting to have been exe¬ 
cuted by plaintiff February 26 or March 1, 1930. De¬ 
fendant did not know, however, until shortly before the 
filing of this suit that either of the proposed agree¬ 
ments had been executed by plaintiff. 

Defendant’s first plea was accordingly a denial that 
there was an indenture as alleged and an averment that 
his offer to make such an agreement had not been ac¬ 
cepted by plaintiff (E. 4). ] 

No cause of action independently of the indenture 
itself is set up, that is, there is no allegation that the 
plaintiff had supported the child at any claimpd cost, 
nor any claim for contribution, reimbursement or com¬ 
pensation, nor any claim on an oral agreement inde¬ 
pendently of the indenture. However, the defendant 
anticipated that plaintiff might be permitted t6 depart 
from her declaration and argue that she was entitled 
to recover on an oral implied promise, or on his prom¬ 
ise evidenced by his execution of the propose^ agree¬ 
ment, and her acceptance of it by supporting the child 
(though this was not alleged), as in fact she did argue 
below. Defendant therefore plead also the statute of 
limitations as to that portion of the claim whicjh arose 
more than three years before the filing of suit! (E. 4). 

Defendant plead also that he was entitled tb credit 
for $420 paid plaintiff in addition to the credit of $400 
admitted by plaintiff (E. 4). | 

The Court below adjudged that the alleged fhcts set 
up by the defendant did not constitute defenses, to the 
whole or any part of the claim, and entered siimmary 
judgment for plaintiff for the full amount claimed and 
interest (E. 9). 
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ASSIGNMENT OF ERRORS. 

1. The Court erred in entering judgment for the 
plaintiff under the 73rd rule. 

2. The Court erred in holding that the defendant’s 
first plea and amended affidavit of defense did not 
deny the right of the plaintiff as to the whole of her 
claim and state grounds of defense which, if true, would 
be sufficient to defeat the plaintiff’s claim in whole. 

3. The Court erred in holding that the defendant’s 
third plea and amended affidavit of defense did not 
deny the right of the plaintiff as to part of her claim 
and did not specify the grounds of his defense which, if 
true, would be sufficient to defeat the plaintiff’s claim 
as to part thereof, that is, $420 thereof, for which 
amount defendant claimed credit by payment in addi¬ 
tion to the $400 credit admitted in the declaration and 
affidavit of merit. 

4. The Court erred in holding that the defendant’s 
second plea and amended affidavit of defense did not 
deny the right of the plaintiff as to part of her claim 
and did not specify the grounds of his defense which, if 
true, would be sufficient to defeat the plaintiff’s claim 
as to the part thereof which accrued more than three 
years prior to the bringing of the suit. 

ARGUMENT. 

The Decision Below. 

The Court below neither filed nor stated any opinion. 
We must therefore look to plaintiff’s argument below 
for the reasons for the decision. 
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Plaintiff argued: (1) that defendant had offered a 
promise for an act, and that acceptance wa^ by the 
performance of the act,—a promise to pay j$40 per 
month offered if plaintiff would support the dhild, ac¬ 
cepted by her act in supporting the child; (2) ithat de¬ 
fendant paid $40 per month from February, 1930, until 
he was out of work and unable to pay in Npvember, 
1931, and therefore knew the indenture was ratified or 
accepted. 

As to the statute of limitations, and as to the addi¬ 
tional credits claimed bv defendant, we do nbt know 
what the plaintiff contends, nor what the Court below 
thought. 

There Was No Such Indenture. 

The principal defense is as sound in reason as in 
law. 

The wife should not be permitted to have all the ad¬ 
vantages of having agreed, without having agreed. If 
defendant’s earning power had increased frpm 1930 
to 1931 instead of failing, she, not having bound her¬ 
self, could have hailed him into the equity cor|rt for a 
larger allowance. As a matter of fact, he lost his job 
in November, 1931 (R. 9). If plaintiff had at any time 
from 1930 to 1931 believed that defendant was in a 
better financial condition and could pay more than $40 
per month, she could have brought him into court with¬ 
out being met by a claim on his part that ishe had 
agreed to accept $40 per month. Now, presumably be¬ 
cause it is to her interest so to do, she claims, hot what 
may be due from him on equitable principles,, but the 
amount fixed by an indenture in respect to which she 
never communicated her acceptance or bound; herself. 
It is a fair assumption that she is attempting to claim 
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on the indenture because it will yield her more money 
than a claim for what she expended or what he accord¬ 
ing to his ability could have paid. She would be en¬ 
titled to make her present claim only if she had joined 
in the indenture, as in her declaration she avers she did. 

The applicable rules of law are in accord with these 
equities. 

Both parties to a bilateral agreement must join else 
neither is bound, and each is entitled to know that the 
other has joined. When one has executed and sent 
the agreement in duplicate to the other for execution 
and return, the other cannot by executing and failing 
to inform the one, claim the benefit of having joined 
in the agreement. 

The subject matter of the indenture sued on made it 
necessarily a bilateral agreement. There was no point 
in the defendant fixing the amount to be paid to the 
plaintiff for the support of their daughter at $40 per 
month unless plaintiff also agreed to that amount. 

The plaintiff describes the agreement in her declara¬ 
tion as “ indenture ’ ’, which is of course a bilateral 
sealed agreement executed by both parties. 

Black’s Law Dictionary, 2nd Edition, page 616, de¬ 
fines “indenture” as follows: 

v “A deed to which two or more persons are par- 
\ ties, and in which these enter into reciprocal and 
corresponding grants or obligations towards each 
other; whereas a deed-poll is properly one in which 
only the party making it executes it, or binds him- 
I self by it as a deed, though the grantors or 
grantees therein may be several in number.” 

The execution of such an agreement in duplicate by 
the defendant and its transmission in duplicate to the 
plaintiff is clearly not an execution by both parties. 
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It amounted in legal effect to an offer by defendant 
which needed be accepted by plaintiff. The defendant’s 
affidavit informed the Court that he expected tb prove 
that neither the acceptance of this form of agreement 
by the plaintiff nor its execution by the plaintiff, in 
other words, no acceptance of the offer, had befen com¬ 
municated to him (R. 8-9). 

On the necessity of communication of acceptance, see 
paragraph 29 of title Contracts in 6 R. C. L., 6Q6. 

On the application of this doctrine to sealed instru¬ 
ments, see Williston on Contracts, Revised Edition, 
Volume 1, page 647, as follows: 

“A deed may be unilateral or bilateral ill its op¬ 
eration. In the former case it need be executed 
only by the obligor and is customarily balled a 
deed poll. If the obligations are bilateral it would 
normally be executed by both parties and i|s called 
an indenture. Though one part only of an inden¬ 
ture is executed, the deed will nevertheless be bind¬ 
ing if that part is delivered; but if there was no in¬ 
tent to deliver any part until all the parts were 
executed, there is no obligation until this condi¬ 
tion is fulfilled.” 

I 

I 

On the proposition last stated, Williston cit^s In re 
Diebold Safe and Loch Co. v. Morse , 226 Mass. 342, 
115 N. E. 431, 432, where the court said: 

i 

“It is unnecessary to consider * * * tl^e cases 
cited in the plaintiff’s brief deciding thaij if one 
party executes its part of the indenture it shall be 
his deed, though the other party does not execute 
his part. These cases are to be distinguished from 
the case at bar, for the reason that it w^s here 
found as a fact that the contract was not binding 
until all parties had exchanged, executed and de- 
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livered both the indentures. The delivery of an 
instrument in writing does not make it operative, 
if delivered on a condition not fulfilled.’ ’ 

Here, inasmuch as the nature of the contract itself 
is such that neither party was intended to be bound 
until both were bound, and plaintiff obviously would 
not be bound until she had executed a counterpart of 
the instrument and returned it to defendant, thus com¬ 
municating her acceptance of the undertaking sued on. 

On the general proposition of the liberal construc¬ 
tion of affidavits of defense, see Wells v. Alropa Cor¬ 
poration, 65 App. D. C. 281; and on the strict construc¬ 
tion to be applied to plaintiff’s affidavit and in support 
of the proposition that by moving for judgment all 
matter alleged in defense is admitted, see Wyatt v. 
Madden , 59 App. D. C. 38. See also Codington v. 
Standard Bank of Canada , 40 App. D. C. 409. 

As above noted, the plaintiff’s contentions below did 
not meet this issue directly. 

Plaintiff argued that her act in supporting the child 
was an acceptance of his promise to pay $40 per 
/ 0; month. But she nowhere avers that she did support 
the child. She sues on an indenture executed by both 
parties, and on nothing else. 

Plaintiff argued that defendant’s payments to No¬ 
vember 1, 1931, at the $40 rate indicated a meeting of 
the minds and an agreement. But the payments under 
the indenture were to be semi-monthly beginning 
March 1, 1930 (R. 2). The actual payments, semi¬ 
monthly, began in February, 1930, (R. 8) and what¬ 
ever they might tend to prove about an agreement, 
could not prove the execution of the indenture. 





9 


The Plea of Limitations. 

j 

As appellant views the matter, recovery cannot be 
had in this suit unless it be on the indenture. Appel¬ 
lant’s view was not, however, adopted belowj and if 
there is to be allowed a recovery on a “promise ac¬ 
cepted by an act” or for “an act done in reliance on a 
promise, ” or on any basis other than the allegedly exe¬ 
cuted mutual indenture, then it is material that all ex¬ 
cept $1040 of the claim, that coming due after October 
15, 1933 (26 months through January 20, 1936), came 
due more than three years before suit was fijed, and 
suit therefor is barred by limitations, which was 
pleaded (R. 4), D. C. Code, 1929, Title 24, Sec.| 341. 

The Plea of Partial Payment. 


Plaintiff below gave defendant credit for $^00 paid 
(R. 2). Defendant plead that he had paid, pursuant to 
his understanding of what plaintiff woul^ accept 
for the support of their daughter, $40 each month, in 
semi-monthly payments of $20 each, during the twenty- 
one months and a half beginning February, 1930, 
through November 1, 1931 (R. 4, 8). Disregarding the 
two payments totalling $40 made in February, 1930, be¬ 
cause they were before the indenture was alleged to 
have been executed, defendant would be entitled to a 
total credit of $820. ! 

Defendant appellant was therefore plainly entitled to 
$420 more credit than was given when judgnient was 
entered for the full amount claimed (R. 10) despite 
defendant’s third plea and supporting affidavit. For 
what reason this was done does not appear. 


It is respectfully submitted that the judgment below 
was erroneous and should be reversed. 


Paul E. Less, 
Attorney for Appellant . 
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